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ICSID tribunal rules in favour of Costa Rica in FET dispute (Cervin 
Investissements v Costa Rica) 

 
26/07/2017 
 

Arbitration analysis: Alejandro Escobar, partner in public international law and arbitration at Baker Botts, 
explains the background to the tribunal’s award in Cervin Investissements SA and Rhone Investissements SA v 
Republic of Costa Rica, and considers its implications for investment treaty arbitration practitioners. 
 

Original news 

Cervin Investissements SA and Rhone Investissements SA v Republic of Costa Rica (ICSID Case No ARB/13/2)—Award 
dated 7 March 2017 (in Spanish) 
 

What was the background to the dispute? 

The claimants are Swiss holding companies which own Gas Nacional Zeta (GNZ), a Costa Rican company that holds 
concessions for the distribution and sale of liquefied petroleum gas (LPG). The concessions are subject to LPG tariff 
determinations made by ARESEP, the Costa Rican regulator of public services. ARESEP sets tariffs on a ‘costs plus’ 
basis for entire segments of the LPG business, applicable to all concession-holders in that segment. 

GNZ has always been controlled by a Mexican family enterprise which has operated in Costa Rica for several decades. 
The claimants acquired GNZ, including its affiliate Tropigás SA, in March 2010. At the same time, GNZ and Tropigás 
submitted a tariff adjustment request to ARESEP, which was granted in part. They submitted a further tariff adjustment 
request in 2011, which ARESEP denied except for adjustment for inflation. Following its merger with Tropigás, GNZ 
submitted tariff adjustment requests in 2012 and 2013, which ARESEP rejected. In early 2015, ARESEP ruled on another 
tariff adjustment request by GNZ, but revised the tariff downwards as allowed by the Public Services Law. 

In early 2013, the claimants commenced arbitration under the ICSID Convention, on the basis of the Costa Rica-
Switzerland bilateral investment treaty (the BIT). The original claim alleged: 
 

• expropriation of GNZ 

• discriminatory treatment by the state-owned refinery company that imports LPG in Costa Rica 

• breaches of GNZ’s concessions as an undertaking towards an investor under the BIT 

• failure to provide fair and equitable treatment (FET) in the tariff adjustment process and decisions 

In a decision on jurisdiction of 15 December 2014, the tribunal dismissed the first three claims as they were not plausible 
claims, leaving only the FET claim with respect to the tariff adjustment decisions for the merits phase of the arbitration. 
 

What issues were before the tribunal? 

The main issues for the tribunal were: 
 

• whether Costa Rica had frustrated the claimant’s legitimate expectations when ARESEP ruled on GNZ’s 
various tariff adjustment requests 

• whether Costa Rica acted arbitrarily when ARESEP ruled on each of GNZ’s tariff adjustment requests 

• whether Costa Rica acted contrary to its FET obligations in dealing with GNZ’s petitions for administrative 
review of the tariff decisions 

• what damages, if any, were due to the claimants as a result of any breaches of the BIT by Costa Rica 
 

What did the tribunal decide? 

With respect to these issues, the tribunal decided as follows. 

http://www.italaw.com/sites/default/files/case-documents/italaw9215.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw9215.pdf
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Costa Rica did not frustrate the claimant’s legitimate expectations through ARESEP’s tariff adjustment rulings. The BIT’s 
FET provision protects only legitimate expectations that exist at the time of the investment. In this case, the regulatory 
framework existed and was known to GNZ for several years before the claimant’s investment. Conduct subsequent to the 
investment could not give rise to legitimate expectations. 

Costa Rica did not act arbitrarily through ARESEP’s tariff adjustment rulings. ARESEP had followed the procedures and 
regulatory framework in its tariff decisions, except in one instance where it was corrected through administrative review. 
That framework could be subject to criticism as regards the setting of certain incentives and rewards on a ‘costs plus’, 
segment-wide basis. ARESEP, however, did not deliberately repudiate that framework and therefore did not breach FET. 
GNZ did not seek any judicial remedies against ARESEP’s tariff decisions that could have set a specific benchmark for 
assessing ARESEP’s conduct. 

Costa Rica did not observe administrative due process because ARESEP took more than two years to decide a request 
for administrative review made by GNZ against a tariff decision. The effect of this breach was limited, however, by the fact 
that GNZ or any other concession-holder could request new tariff adjustments at any time. 

The claimants had not demonstrated any loss resulting as a direct consequence of the breach of the BIT. The tribunal 
therefore awarded no damages. On the basis of the circumstances of the case, the tribunal ordered the claimants to pay 
one half of Costa Rica’s legal and arbitration costs.  
 

What are the implications for investment treaty arbitration practitioners? 

The main implications of the award are threefold. 

First, the award stands for the proposition that investment treaty tribunals are not courts of appeal against the decisions of 
national regulators or courts. It distinguishes between incorrect application of domestic law and arbitrary conduct under 
the BIT. Investment treaties provide a real measure of protection, but they require objective bases on which claims for 
breach of their general standards should be grounded.  

Second, the award shows that investment treaty tribunals will scrutinise domestic procedures and may find that those 
procedures run contrary to general BIT obligations. This may be notwithstanding the fact that an investor may have other 
remedies at local law against the same shortcoming. As this award shows, however, the practical implications of such a 
breach may vary. 

Third, the award is a stark reminder of the method and rigor needed for proving damages. As in other fields of law, 
investment tribunals are held to the principle of causation. Front-end work on this basis is inevitable for prospective 
claimants.  
 

Are there any trends you are seeing in this area? 

The award is part of a series of cases dealing with administrative conduct with respect to regulated economic activities. 
Investment treaties are very general of course, so it is no surprise that the subject matter of treaty arbitration is so varied. 
Abrupt changes in the host state have formed a large part of the case law over the years.  

The case is remarkable, however, because Costa Rica did not change its legal or regulatory framework. The claimants 
complained about the decision making itself. Making out such a claim was always going to be a challenge, even more so 
where, as in Costa Rica, the overall administrative framework is becoming more sophisticated. The fact that there are 
more cases of this type, however, means that all participants will face a degree of uncertainty while the claims are 
pending. At the end of the day, the parties will look to arbitral tribunals to arrive at the right decision. 

Interviewed by Jenny Rayner.  
 

This article was first published on Lexis®PSL Arbitration on 26 July 2017. Click for a free trial of Lexis®PSL. 

http://www.lexisnexis.co.uk/en-uk/products/pslfreetrial.page
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